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NOTES. 


Tue decision of the Supreme Court 
in Paine v. Mahon, June Term, 1879, 
reported infra, has awakened the dor- 
mant justices of the peace to renewed 
activity in the cities where the District 
Court has assumed to hold the field 
alone. The decision is that the act 
entitled “An act constituting District 
Courts in certain cities in this State,” 
approved March 9, 1877, is unconstitu- 
tional so far as it attempts to take away 
the jurisdiction of the justices of the 
peace. The ground of the decision is 
that to constitute District Courts is one 
thing, and to take away the jurisdic- 
tion of the justices of the peace is an- 
other and quite a different thing, and 
that both these objects cannot be em- 
braced in one law entitled an act con- 
stituting District Courts, because the 
constitution provides that every law 
shall embrace but one object, which 
shall be expressed in the title. The 
opinion, although read at the opening 
of the Supreme Court, is not filed as 
we go to press, and we are unable to 
examine the reasoning by which the 
conclusion is reached, and in the ab- 
sence of this we confess we find it hard 
to accept the result. If it were not 
that the opinion was delivered by the 





same judge who gave this pro- 
vision of the constitution a very liberal 
interpretation in State ex rel.Walter v. 
Town of Union, we should he afraid it 
would have the effect of annulling 
much of the legislation of the State. 
It cannot be said that the provisions of 
this statute do not bear a “ proper re- 
lation to each other,” and indeed it is 
difficult to see how an act can give 
jurisdiction to one court over the sub- 
ject matter over which another court 
has had jurisdiction, without, to some 
extent, taking away jurisdiction from 
that other court. And if the two ob- 
jects are different and distinct, we are 
ata loss for any title by which they 
might both be embraced in one act. 
If it requires two acts to bring about 
this result, there is an act passed 
March 12, 1879, Chap. 80, which may 
be considered as having come to the 
rescue of the District Courts, un- 
less, indeed, this is open to the 
same objection. This is “an act to 
increase the jurisdiction of justices of 
the peace.” It enacts that every suit 
where the debt, etc., does not exceed 
$200 shall be cognizable before a jus- 
tice of the peace, “provided that this 
act shall not extend to actions of re- 
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plevin, etc., nor to any cause of action 
over which any District Court now has 
or may hereafter have exclusive juris- 
diction ; and provided further that no 
justice of the peace shall exercise jar- 
isdiction over any cause cognizuble in 
such District Court.” It would seem 
that the object of these provisos was 
not to increase the jurisdiction of the 
justices and, we fear, they, too, would 
fall within the reach of Paine v. Mahon. 
This subject of the unity of laws is 
fully discussed in Rader v. Township 
of Union, 10 Vroom 509. 





In Wilson's F2’'rs v. Cobbs K2'rs, 
reported infra, is a very important de- 
cision upon the rate of interest. The 
Chancellor holds that interest ordered 
to be paid as damages for the unlaw- 
ful detention of money of the plaintiff 
appropriated by the defendant is to be 
reckoned at the legal rate, whatever it 
may haye been during the time the 
money was detained. The result of this 
is to fix the damages at the amount 
the money was really worth, and we 
are glad the court went a little further 
than the facts of this case required and 
expressed a rule broad enough to include 
cases in which the rate of interest is not 
expressly fixed by contract. Interest is 
reckoned as damages in all cases and 
the courts have frequently held that 
the rate existing when the contract 
was made or debt incurred, must be 
taken as the measure of damages be- 
cause the damages are reckoned ac- 
cording to the intention of the parties, 
and this intention is presumed to be 
that the existing rate shall continue. 
We think, however, this is a rather vio- 
As a matter of fact 
the parties seldom have any expecta- 


lent presumption. 


tion of a change of the legal rate, but 
their intention is that the interest paid 
shall be whatever the money is worth 
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in the market, and that is generally 
best represented by the legal rate. 
Most of the cases in which the rate is 
held to remain unchanged, are cases in 
which a rate has been fixed in the con 
tract, and the question is whether it 
shall continue after the maturity of the 
obligation, and the courts have held 
that the rate named in the contract is 
the measure of damages for the breach 
of it, but there are many contradictory 
decisions and some established excep- 
tions. See 2N. J. Law Journat, 104. 
The case of The North River Meadow 
Co. v. Christ Church, Shrewsbury, is 
undoubtedly inconsistent with this 
view, but it always seemed to us a hard 
case that damages for taking lands 
assessed while interest was seven per 
cent., should have been held to draw 
interest at that rate for twenty years 
after the legal rate had been changed to 
six, and we do not think it can be quite 
reconciled with sound legal principle as 
declared in the later cases. 





Durine the argument in Lincoln v. 
Wright, 4 Beav. 171, Lord Langdale 
said: “All interrogatories must, to 
some extent, make a suggestion to the 
witness. It woulda be perfectly nuga- 
tory to ask a witness if he knew any- 
thing abont something.” In Nicholas 
v. Dowding, 1 Starkie, N. P. C. 81, 
Ellenborough says, “I wish that ob- 
jections as leading might be wu little 
better considered, before they are 
made. It is necessary, to a certain 
extent, to lead the mind of the witness 
to the subject of the inquiry. If ques- 
tions are asked to which the answer 
yes or no would be conclusive, they 
would certainly be objectionable ; but, 
in general, no objections are more 
frivolous.” 





In Cushing v. Blake. 3 Stew. 689, 
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the Court of Appeals, affirming the de- 
cision of the Chancellor, reported in 2 
Stew. 399, discusses very fully the 
legal incidents of equitable estates and 
especially the tenancy by the curtesy 
in such estates, the construction of the 
limitations in trusts,and the distinction 
between executed and executory trusts. 
The principles of law involved in the 
case are all well settled, but the value 
of the decision consists in the clearness 
with which the rules are stated and 
the fullness of the collection of the 
authorities. The facts of the case were 
as follows: William Durbridge con- 
templating marriage, purchased and 
caused to be conveyed to George W. 
Blake certain lands for the benefit of 
his intended wife. Blake executed a 
declaration of trust whereby he ac- 
knowledged that he held the premises 
in trust to and for the sole and separ- 
ate use and benefit of the intended wife 
separate and apart from her intended 
husband, and on the further trust to 
convey to such person or persons as 
she in her life time by writing or by 
her last will or writing in the nature 
thereof should appoint.and on failure of 
such appointment to her heirs at law, 
to hold to them, their heirs and assigns 
forever. The marriage took place and 
the wife died leaving issue of the mar- 
riage. It was held that the estate 
was an equitable estate in fee simple, 
that the trust was an executed one and 
that the husband was entitled to cur- 
tesy. 





Tue decision of the New York Court 
of appeals in Graham v. Phenix In- 
surance Co., is a striking illustration 
of the precarious nature of the security 
of a mortgagee, who relies upon a pol- 
icy of fire insurance upon the mort- 
gaged property. The rules of the in- 
garance companies will not permit 





him to insure- his own interest as 
mortgagee in his own name, He is 
obliged to take an assignment of the 
policy of the owner, and this Gecision 
shows that he is not orily subject to 
lose his insurance through the miscon- 
duct of the owner but that he is utter- 
ly dependent on the favor of the owner 
for the proofs of loss after it has 
occurred. In this case, the defendant, 
Ellen E. Gleavey, executed a mortgage 
tu the plaintiff, covenanting to keep 
the buildings on the premises insured, 
and to assign the policy to him, and 
in default, that the plaintiff might do 
so at her expense. She afterward con- 
veyed the premises to the infant de- 
fendant Jack, whose guardian she was. 
While Jack owned them, the plaintiff, 
on his own motion, procured an insur- 
ance in the defendant, Phoenix In- 
surance Company, insuring Jack as 
owner, and himself as mortgagee, loss 
payable to mortgagee. A fire occurred 
on the mortgaged premises. In an 
equitable action against the three, it 
was held that Gleavey was not bound 
individually, to furnish proofs of loss, 
nor as guardian would she be under 
any greater obligation to do so than 
her ward would be if an adult; that 
the latter conld not by his contract 
with the insurance company bind her 
to furnish any proofs; that however 
embarrassing, difficult, or impossible 
under these circumstances it may be 
for plaintiff to furnish proofs, he can- 
not compel one to relieve him who is 
under no legal obligation to do so, and 
that the obligation, if any, is simply a 
moral one, of which the law does not 
take cognizance. ‘This decision is the 
necessary result of the form of the 
contract of insurance. It is altogether 
a personal contract between the under- 
writer and the insured with which a 
mortgagee has nothing to do. The 








196 


difficulty is that the courts and the 
companies ertertain different theories 
on the nature of such an assignment. 
Ifa mortgagee asks for a policy to 
secure himself and himself alone, the 
companies give him a policy in the 
name of the owner with the loss paya- 
able to him as mortgagee, and assure 
him that this is just such a policy as 
he requires, and that his interest is 
fully insured, while the courts looking 
at the words of the policy interpret it 
to be a contract with the owner alone. 
If a mortgagee relies on a policy held 
by the owner and not made payable to 
the mortgagee, the court tells him that 
the moneybelongs to his debtor and can- 
not be reached by him although he has 
lost his security and the debt remains 
unpaid; he ought to have insured his 
own interest. On the other hand, if 
he goes to the company and asks for 
% policy on his own interest, they give 
him a policy in the name of the owner 
which the court tells him he has noth- 
ing to do with, and which the owner 
may utterly defeat by not taking the 
trouble to make proofs of loss. 





Tue servant of the occupants of an 
upper story left open a faucet, thereby 
causing the water to flood the tene- 
ments below. Held, that the occu- 
pants of the upper tenement were 
liable. 





In Fulwood v. Fulwood, 38 Law 
Times, (N. S.,) 38, the objection to an 
injunction against an infringement of 
trade-mark was the plaintiff's delay. 
The court held, that assuming that the 
plaintiff had delayed nearly two years 
or more to bring his action, this would 
not preciude his application for an in- 
junction. “It is to be borne in mind, 
said Fry, J., “that the right asserted 
by the plaintiff in this action is » legal 


! 
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gight ; he is, in fact, asserting that de- 
fendants are liable to an action for 
deceit. The injunction is merely in aid 
of asserting the legal right of the 
plaintiff. In cases of such injunctions 
which are merely in aid of legal rights 
in my Opinion, the injunction is a mat- 
ter of course, if the legal right exists.” 
Otherwise, of course, if acquiescence or 
acknowledgment, etc., were shown. 





In Chicago, ete., R. R. Co. v. Me- 
Kinley, the United States Supreme 
Court have held that after judgment in 
a case in the State court has been re- 
versed o : appeal and a new trial order- 
ed, the right to a new trial must be 
perfected absolutely before a party is 
entitled to remove it into the Federal 
court, under the statute of March 3, 
1875. In Insurance Company v. Dunn, 
19 Wall 214, it was held that, under 
the act of March 2, 1867, 14 Stat. 568, 
a cause could be removed from a State 
court to the Circuit court after a trial 
and judgment in the State court, if 
before the removal the first judgment 
had been set aside or vacated, and the 
right to a new trial perfected, and in 
Vannevar v. Bryant, 21 Wall. 43, that 
after one trial the right to another 
must be perfected before a demand for 
removal could be made. In this case, 
there had been one trial and judgment 
in the State court before the petition 
for removal was filed. Upon appeal to 
the Supreme court of the State, an 
order was obtained reversing this judg- 
ment, and remanding the cause for a 
new trial. The railroad company then 
filed a petition for the removal of the 
cause, but under the practice in Iowa 
a petition for a rehearing may be pre- 
sented to the Supreme Court at any 
time within sixty days after the filing 
of any opinion. Such a petition was 
filed within the sixty days but after the 
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filing of the petition and bond for re- 
moval, and afterwards the order for a 
new trial was revoked in the State 
court and judgment for a reduced 
amount was entered there in favor of 
the plaintiff. It was held that the 
filing of the petition for removal before 
the right to a new trial was perfected 
did not remove the cause and that the 
State court retained jurisdiction. 





In Messler v. Fleming, 12 Vr. 108, 
it appeared on certiorari that in a suit 
before a justice of the peace for rent, 
the defendant offered in evidence two 
deeds to show that when the rent fell 
due,the demised premises had been con- 
veyed to one Conover, and that as an 
incident to the conveyance the right to 
the rent was in Conover and not in the 
plaintiff. The Supreme Court held 
that the production of this evidence 
brought the title to lands in question, 
and that the justice had no jurisdiction 
of the suit. The further question 
arising, Should the defendant have 
pleaded title and given bond, or should 
the justice have dismissed the suit the 
court held that the plea of title was 
only required in a case where the title 
is set up as a justification and not as a 
defence. The justification contemplat- 
ed by the statute is, they say, that of 
some injury to or entry upon the land, 
a justification of something that has 
been done by the defendant: the words 
are “title to any real estate” in himself 
or another under whom he acted or 
entered. The decision would seem to 
suggest to tenants a very simple meth- 
od of preventing the collection of rents 
by the speedy process of the justices’ 
courts and of avoiding summary eject- 
ments, but on the other hand, any 
other construction of the act as it 
stands would, in many cases, deprive 
the defendant of a just defence, for in 





a case like this, for example, there is 
no provision for a plea of title being 
made by the defendant. The words of 
the act ought to be changed to those 
of the New York Statute, which pro- 
vides for a bond in all cases in which 
“the defendant desires to support his 
defence by setting up any matter which 
will bring title to land in question.” 

The ruling in this case was reiterated 
by the Supreme Court in Jeffrey v- 
Owen, June term, 1879. In this case 
title deeds were held not to be admis- 
sible in evidence to show the bounda. 
ries of a tract of land of which the 
plaintiff was in possession. The court 
say, “The jurisdiction of a justice of 
the peace extends no further than to 
enable him to try the fact of possession. 
He has no jurisdiction to enquire into 
the title to lands or into the right of 
possession. He can only take cogniz- 
ance of possession as a matter of fact.” 
“The difficulty is not removed by ad- 
mitting title deeds as evidence, merely 
of the fact of, or the extent of posses. 
sion. If offered for either of these 
purposes, their validity must necessa- 
rily be liable to be assailed.” 





In State (Church of the Redeemer, 
Pros.) v. Charles F. Axtell, Collector, 
12 Vr. 117, it was held that a parson- 
age, erected on a church lot, is liable to 
taxation as real estate in the same man- 
ner as if it were erected on another lot. 
That it would be liable in the latter 
case wag held in State, Ref. Dutch Ch. 
pros. v. Lyon, 3 Vroom 360; State, 
Nevin, pros. v. Krollman, 9 Vroom 323, 
514. 





Tue District Court of the United 
States, for this District, adopted April 
30, 1879, a body of General Rules and 
of Rules in Admiralty which have been 
published in pamphlet form. The gen- 
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eral rules of this court have heretofore 
been a lex non secripta, which could 
only be learned by experience.and only 
made themselves felt when they were 
disobeyed. The admiralty rules were 
published in Halsted’s Digest, but had 
suffered many changes since. The 
new general rules are twenty-five in 
number, and the twenty-third provides 
that in all cases not provided for by 
the rules of the District Court, the 
rules of the Circuit Court for this Dis- 
trict (whether adopted before or after 
these rules) shall, so far as they are 
applicable, regulate the practice of the 
District Court. The Rules in Admir- 
alty are thirty in number, and differ 
materially in form and in arrangement 
from the rules contained in Halsted’s 
Digest. 





In the matter of Morris and Mor- 
ganstern, Bankrupts, U. 8S. Cireuit 
Court, W. D. of Pa, upon a rule to 
show cause why specifications against 
a discharge should not be overruled, it 
was held that fraudulent conduct of the 
bankrupt during proceedings for a 
composition can not be set up as an 
objection to his discharge under pro- 
ceedings in bankruptcy. A composi- 
tion had been attempted but failed to 
secure the requisite number of votes. 
A discharge was then sought under 
the proceedings in bankruptcy. The 
Court, Ketcham D. J., said: “Com- 
position and bankruptcy are both com- 
plete systems looking to different 
modes of discharge. Neither requires 
the other, nor, after the original peti- 
tion, is any part of the one proceedings 
in the other. The proceedings in bank- 
ruptcy of themselves alone, and ex- 
clading entirely the proceedings in 
composition, form the basis of the de- 
cree of discharge. Not without the 
most miscellaneous confusion of two 
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entirely different proceedings can any- 
thing done at any time in composition 
proceedings, be called ‘any stage of 
the proceedings’ in bankruptcy result- 
ing in a decree for a discharge. I do 
not think anything wrong done in com- 
position proceedings, though of the 
description of the offence in this clause, 
can be set up against the discharge of 
the bankrupts by decree of the court.” 
The rule was made absolute. 





In Catherwood vy. Burrows, Indian- 
apolis Superior Court, the facts were 
as follows: A mortgagee of certain 
property transferred the mortgage and 
certain notes which it was given to 
secure for a valuable consideration to 
C, and afterwards entered satisfaction 
of the mortgage upon the proper rec- 
ord. On the same day, but after the 
entry of the satisfaction, the mortgagor 
conveyed the property covered by the 
mortgage to A, for a valuable consid- 
eration, A at the time he received the 
conveyance having no knowledge that 
C held the mortgage and notes, nor 
that the mortgagee had no authority 
to enter the satisfaction on the record. 
It was held that the rights of C were 
not lost by the unauthorized act 
of the mortgagee and the conveyauce 
of the mortgagor ; that it made no dif- 
ference that the assignment was un- 
recorded, the transfer of the notes and 
the mortgage gave C an absolute title 
to the mortgage which could not be 
affected by any act of the mortgagee. 

This decision is in accordance with 
Harrison v. N. J. R. R. & T. Co., 4 C. 
E. Gr. 489. In that case it was held 
that where a mortgage was in the 
hands of the mortgagor and who he 
said was entitled to it and tore off 
the seals and had it cancelled of rec- 
ord, this was not sufficient protection 
to an innocent purchaser, but the mort 
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gage was held to be good upon proof 
that it had not been paid and had come 
into the hands of the mortgagor with- 
out the consent of the mortgagee. It 
was held otherwise, however, at the 
present term in Chancery, in a case 
where the mortgagee had signed a 
receipt in full, which was improperly 
used by his attorney. 





In the case of Geo. B. Ketchum et 
al. v. Buckley, Mr. Chief Justice Waite, 
in delivering the opinion of the U. S. 
Supreme Court, says: “It is now set- 
tled law in this court that during the 
late civil war, the same general form 
of government, the same general law 
for the administration of justice and 
the protection of private rights, whieh 
had existed in the States prior to the 
rebellion, remained during its continu- 
ance and afterwards. As far as the 
acts of the States did not impair or 
tend to impair the supremacy of the 
national authority. or the just rights 
of the citizens, under the Constitution, 
they are, in general, to be treated as 
valid and binding. The appointment 
by the President ofa military governor 
for the State at the close of hostilities 
did not of itself change the general laws 
then in force for the settlement of the 
estates of deceased persons, and did 
not remove from office those who were 
at the time charged by law with public 
duties in that behalf.” ° 


EVIDENCE OF “SIMILAR FACTS.” 

Blakey. The Albion Life Insurance 
Society, L. R., 4 C. P. D. 94 was an 
action against a company to recover a 
sum of money alleged to have been 
obtained by them from the plaintiff, as 
a premium of life insurance, through a 
fraud of a man calling himself Howard, 
who pretended that the payment of the 


premium was necessary to his obtain- 
ing advances for the plaintiff, when, in 
fact, the promise to make the loan was 
only a pretence to obtain the premium 
for the defendants, and the fraud was 
perpetrated by Howard with the knowl- 
edge of the defendants and for their 
benefit. It was held that evidence of 
similar frauds committed on persons 
other than the plaintiff, by the same 
agent, in the same manner, with the 
knowledge and for the benefit of the 
defendants, was admissible on behalf 
of the plaintiff. Grove, J., said: “Se- 
condly, is there any rule of law render 
ing this evidence inadmissible? I am 
of opinion that there is none. I think 
that when a person is alleged to be 
guilty of an offence which, per se, can 
not be brought home to him by proving 
his mere act without explaining bis 
animus, purpose or object in doing it, 
the law permits evidence of other acts 
done by the same person to be given 
for the purpose of such explanation.” 
Ludley, J., said: “Weare asked by the 
defendants to shut out all evidence 
tending to show the nature of the 
business which the company carried on 
and to confine our view simply to what 
took place between the plaintiff on one 


jside and Howard and the company on 


the other. That is to say, we are asked 
to exclude all light but that which the 
particular transaction throws on the 
case. There is no principle to justify 
our doing so, and to ask us to do so is 
startling. The plaintiff proved what took 
place between him and Howard and the 
company. Nothing could seem, at first 
sight, more plain aud straightforward, 
and there would be no appearance of 
fraud; but the plaintiff proposed to 
adduce evidence to show that the 
transaction was one of a fraudulent 
class. Was he, or was he not, to be 





precluded from doing it? I think that 
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he was quite at liberty to put his case 
in that way, and could only do so by 
going into a great number of other 
transactions having some features in 
common with this. I agree that in 
order to prove that A has committed a 
fraud on B it is neither sufficient nor 
even relevant to prove that A com- 
mitted fraud upon C, D and E. Stop- 
ping there, I admit that proposition. 
But let it be shown that the fraud on 
B is one of a class of other transac- 
tions, having common features, then I 
disagree altogether with that proposi 
tion. The plaintiff had to make out 
that Howard, whoever he was, induced 
him to part with this money upon what 
is in substance a false pretence, the 
false pretenve being that he would get 
a loan if be did certain things. Was 
he not at liberty to show falsity of that 
pretence by proving that Howard was 
in the habit of carrying on business in 
that way, and got money from A, B, C 
and D under the same false pretence 
that he would procure loans when he 
never intended to procure, and never 
did in fact procure them? Further, 
the plaintiff offered to show that the 
directors and managers of the defend- 
ants’ business well knew the conduct 
of Howard, and the mode in which he 
induced people to come to the com- 
pany's office to insure. If such evi- 
dence is to be excluded, it, must be 
under some strict rule whicly bas not 
heen pointed out, and which I do not 
see the expediency of inventing. The 
question, when closely examined, ap- 
pears to be whether by enlarging the 
view, light can be thrown on the true 
nature of the transaction, which, taken 
by itself, may be innocent or may be 
fraudulent? | think this may be done. 
The answer to the objection that evi 
dence of frauds on other persons can 
not be admitted, is that the transaction 
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is one of a class, that there are features 
in common, the features in common 
being the false pretence and a knowl- 
edge of that false pretence on the part 
of the defendant company, and the 
moment that is shown the plaintiff's 
case is established.” 

Lord Coleridge, ©. J., said: “It is 
said that, although if such state of 
things could be proved, it would be 
a gross and abominable fraud, and the 
only way of showing it to be so would 
be to show that it was not an isolated 
case, but one of a class effected for 
years in great numbers through the 
same instrumentality, and with the 
same knowledge on the part of the 
defendants, yet the rules of evidence 
absolutely prevent that being shown. 
Some years ago, as great lawyers then 
complained, the rules of English evi- 
dence, professedly on the ground of 
excluding all possibility of prejudice, 
bias or error, made inadmissible the 
evidence of any persons having the 
slightest interest in the case, and many 
claims perfectly just and fair were de- 
feated for want of that evidence. Such 
was then the law; but it is altered, 
and, with a few exceptions, on the 
ground of public policy, now is, that 
all which can tarow light on the dis- 
puted trausaction is admitted—not 
of course, matters of mere preju- 
udice, nor anything open to real moral 
or sensible objection, but all things 
which fairly throw light on the case, 
and in any but an English Court, and 
to the mind of any but an English law- 
yer, the controversy whether this 
evidence is or is not evidence which a 
court of justice should receive, would 
seem, I think, supremely ridiculous, 
because every one would say that the 
evidence was most cogent and material 
to the plaintiff's claim. But of course, 
some legal ground for receiving it 
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must be shown. 
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I think it was admis-| after discussing the facts, held that the 


sible on two distinct and definite | evidence was admissible to show agen- 
grounds.” And the Lord Chief Justice! cy and fraud. 





NEW JERSEY PREROGATIVE COURT 


ATTESTATION OF WILL. 


Mandeville, et al. v. Parker et al. 
[May Term, 1879.] 

An attestation of a will made in another room 
than that where the testator is, is prima 
facie not made in his presence, 

Where the witnesses to a will signed their 
names ata table in another room, in such a 
position that the testator could not see them 
write, and there was no proof that he could 
even see their persons, it was held that the 
witnesses did not sign in the presence of the 
testator. 

It is no objection to the probate that the pub- 
lication by the testator was made before he 
had signed the will. 


On appeal from decree of the Mor- 
ris County Orphans’ Court, refusing 
probate of the alleged will of Jacob G. 
Mandeville. 

From the testimony taken before the 
Orphans’ Court, it appeared that on 
March 14th, 1874, Jacob G. Mandeville 
executed the alleged will by making his 
mark, (his right arm had been injured 
by an accident) in the presence of the 
secrivener, Mr. Roome, and a neighbor, 
Mr. Merrick. Mr. Mandeville lay in 
bed at the time, in a small bed-room in 
the rear of the kitchen and separated 
therefrom by a partition wall in which 
there was a door. The bed was in the 
north-east corner of the room, the 
partition was on the south of the bed- 
room, and the door at its nearest point 
was about eight or nine feet distant 
from the head of the bed. A _ person 
lying in the bed could see a person 
standing at the door. The door open- 








ed outwards into the kitchen. In the 
kitchen, standing sidewise against the 
partitron, and entirely out of sight 
from the bed, was a table. The door 
was partly open. The witnesses, after 
Mr. Mandeville had signed the paper 
and declared it to be his will, took it 
out of the bed-room into the kitchen 
and on that table signed their names 
as witnesses. If the witnesses had 
stood at the west end of the table they 
might have been seen by Mr. Mande- 
ville, but he could not have seen their 
heads, and there was no evidence that 
they did sit at the west end, but the 
testimony of one of the witnesses was 
positive that they sat on the south side 
out of sight of Mr. Mandeville. The 
paper was not afterwards taken or 
shown to Mr. Mandeville, but given to 
his wife, and he died the next day. 

The Orphans’ Court refused to ad- 
mit the paper to probate, and an appeal 
was tuken to the Ordinary. 

Mr. Bell and Mr. Theodore Little 
for appellants. 

Mr. Alfred Milis for respondents. 

Tue Oxprnary, iv delivering his opin- 
ion, declared that he was satisfied from 
the evidence that the alleged testator 
was of sound and disposing mind when 
the paper was executed, and that it was 
his free act. He held that there was 
nothing in the objection to the probate 
thxt the publication was made before 
the signature, citing Mundy v. Mundy, 
2 McCart. 290; Errickson v. Fields, 3 
Stew., and after discussing the evi- 
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dence at length, the Ordinary said that 
he was satisfied, notwithstanding the 
certificate of the attesting clause, that 
the witnesses had not signed their 
names in the presence of the testator 
and that the statute had not been com- 
plied with. “The object,” he said, “of 
the provision of the statute that wit- 
nesses shall sign in the presence of the 
testator, is to prevent substitution and 
fraud upon him. An attestation made, 
in the same room in which he is, is 
prima facie an attestation in his pres- 
ence ; on the other hand, an attestation 
made in another room is prima fucie 
not made in bis presence. Heil v. 
Heil, 1 Leigh 6; 1 Greenl. on Ev., 12th 
Ed. §272; Goods of Edward Colman, 
3 Curteiss 118. In Grabam v. Gra 
ham, 10 Ired. 219, the witnesses sub- 
scribed out of theetestator’s room and 
that, 
could see their bodies as they wrote, he 
could not see the paper. It was held 
that it could not in any proper sense 
be said that the signing was done in 
his presence. See also Jones v. Tuck- 
er, 3 Law (N. C.) 202; Boldry v. Par- 
ris, 2 Cush. 433; Downie’s Will, 42 
Wisc. 66; Hendmarsh v. Carlton, 8 H. 
of L. Ca. 160; Doe v. Manifold, 1 M. 
& 8. 294-6; Tribe v. Tribe, 1 Robt. 
775; Norton v. Bazett, Dea. & Sw. 
259 ; Goods of Trimmell, 11 Jur. N. 
8. 248. Though the testator be blind, 
it must appear that he could have seen | 
the witnesses had he had his eyesight, 
1 Williams on Ex. 93; 1 Jarmin on 
Wills, 75 n. 

The decree of the Orphans’ Court 
will be affirmed. 


in such a_ situation though he 


ORPHANS’ COURT—PRACTICE. 





The Unicn National Bank of Frenchtown ,v. 
Powelson, et al. Adt’rs, etc. 
(Feb. Term, 1879.) 





Under §125 of the Orphans’ Court Act, (Rev. 
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780) and before the promulgation of Rule 
II of the Orphans’ Court, notice to credi- 
tors of an order to discharge an administra- 
tor was not required. 

Such an order does not affect the rights of 
creditors. 

A paper presented to the court and ordered to 
be filed. will be considered as having been 
filed, although it is marked as filed on a sub- 
sequent day. 

On appeal from decree of the Or- 
pbans’ Court of Hunterdon Co. 

The Orphans’ Court, by their order 
dated January 21, 1878, had on the 
petition of the respondents, discharg- 
ed them from the further performance 
of their duties as administrators, ex- 
cept accounting and paying over the 
moneys or assets received by them or 
either of them. An administrator was 
on the same day appointed in their 
stead. The petition, though recited in 
the order of January 21, was marked 
filed March 4th, 1878. The appellants 
were judgment creditors of the intes- 
tate. They seek to reverse the order 
of discharge on the ground that they 
had no notice of the proceedings, that 
there was no petition before the court, 
and that the court did not require the 
administrators, who had never account- 
ed, to render an account before they 
were discharged. 


Mr. J. N. Voorhees, for appellants. 
Mr. J. G. Shipman, for respond- 
ents. 


Tue Orpinary held that under §125 
of the Orphans’ Court Act, (Rev. 780) 
no notice to creditors was required. 
Rule II of the rules of the Orphans’ 
Court, which requires such notice, was 
not promulgated until June, 1878, 
after these proceedings were taken. 
That the order did not affect the right 
of the creditors to call on the admin- 
istrators to account and pay over the 
money, and that the petition being re- 
cited in the order as having been pre- 
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sented to the court on January 7th, , day, must be considered as having been 
and being sworn to on that day and | properly before the court, although it 
having been ordered to be filed on that | was not marked filed until a later day. 


Order affirmed with costs. 





COURT OF CHANCERY OF NEW JERSEY. 


USURY—AGENT. 





The Dime Savings Inst. v. Mulford, et al. 
[May Term, 1879.] 


Where a premium is paid to an officer, who 
acts for a corporation in making a loan, it 
must be assumed, in the absence of proof to 
the contrary, that the premium was received 
by the corporation, 

Bill to foreclose. On final hearing on 
pleadings and proofs. 
The defence of usury was set up to 

a bill to foreclose a mortgage. It was 

alleged that the complainant received 

a premium of five per cent. in addition 

to lawful interest. The premium was 

received by E. R. Pope who was the 

Secretary of the institution and was 

admitted to be acting for it in making 

the joan. He had made the payment 
of the premium a condition to the 
making of the loan. It did not ap- 
pear that he received the premium on 
his own account, nor on the other band 

did it appear that it was not received 

by the institution. The Directors all 

swore that they knew nothing about it 
and that it was understood that no 
premium should be taken ; but. still it 

did not appear that the money was 

not, in fact, paid to the institution. 

The books were not produced and Mr. 

Pope was not called as a witness. 

Mr, EF. W. Runyon for complain- 
ant. 
Mr. W. B. Maxson for defendant. 


Tue Cuancettor: Held, That in a 


case where « loan is made to an agent 
in the name and for the benefit of a 
corporation, in the absence of proof to 
the contrary it must be assumed that 
the premium was paid to and received 
by the corporation. 





RATE OF INTEREST. 





Wilson’s Ex’rs v. Cobb's Ex’rs. 
[May Term, 1879.) 

Interest adjudged as damages for the deten- 
tion of adebt, where there has been no rate 
of interest agreed upon, will be the legal 
rate for the time being, varying if any 
changes have occurred. 

The Court of Errors having ordered 

a decree to be entered in favor of the 

complainants, a decree was made by 

the Court of Chancery, Oct. 18, 1878, 

directing the defendants to pay the 

complainants $11,803, with interest 
from June 21, 1864. This was an ap- 
plication to the Chancellor to designate 
the rate of interest. 

Mr. A Q. Keasbey, for complain- 
ant. 

Mr.7'. N. McCarter, for defendants. 

Tue Cuancettor: By the judgment 

of the Court of Errors and Appeals (2 

Stew. 361) the defendants are to be 

required to account for half of the 

proceeds of the sale (subject to a cer- 
tain deduction) of certain railroad 
bonds with interest from June 21st, 

1864, and the question is as to the rate 





of interest. The judgment was pro- 
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nounced in March term, 1878. The 
lawful rate of interest then was seven 
per cent. per annum but it was changed 
to six by a law which took effect the 
fourth of July following. [The decree 
of the Chancellor was made after the 
change took place.—Ep. | 

A contract for the payment of mon- 
ey, made before the fourth of July, 
1878, on which interest at the rate of 
seven per cent. per annum was lawfully 
payable by its terms, would still bear 
interest at that rate, until the money 
be paid or until judgment or decree, 
notwithstanding the change in the law- 
ful rate, and even though tbe contract 
had matured before the change took 
effect. A judgment or decree entered 
upon it since that change would, how- 
ever, bear interest only at the legal 
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rate, six per cent. Wilson v. Marsh, 
2 Beas. 289; Verree v. Hughes, 6 Halst. 
89; Cox v, Marlatt, 7 Vroom 389. 
Where interest is given by way of 
damages for the detention of a debt, 
it will be allowed according to the 
legal rate for the time being, and if 
there have been changes it will vary 
from time to time during the period 
for which interest is allowed, according 
to the changes. Matter of Marcy's 
account, 9 C. E. Gr. 451. In this case, 
then, interest will be allowed at six 
per cent. from June 21, 1864, to March 
15, 1866, at which date the legal rate, 





which before that was six per cent., be- 


‘came seven, (Laws of 1866, p. 406) at 


seven from that time to July 4, 1878, 
and at six thereafter. The decree will 





bear interest at six per cent. 





NEW JERSEY SUPREME COURT. 


RFPLEVIN. 





Lindaur v. Teeter. 
{June Term, 1879.] 

In an action of replevin, where the goods had 
been delivered to the plaintiff, the jury 
found a verdiet in favor of the plaintiff for 
the sum of $225 for the value of the goods, 
and for $15 damages. Ona motion to set 
aside this verdict as incongruous, imperfect 
and upon one of the issues, Held, That the 
finding of the value of the goods might be 
treated as surplusage; that the court 
would mould the verdict according to its 
evident meaning and treat it as a verdict on 
the issue of property, and that the verdict 
could not be interpreted as a verdict of prop- 
erty of part of the goods in the plaintiff. 

It is for the judge and not the jury to ascer- 
tain the value of the goods for the purpose 


of deciding the question of costs. 
In replevin. On motion to set aside 


a verdict. 


| Mr. R.V. Lindabury and Mr. 8. 8. 
| Phillips for the motion. 


The opinion of the Court was deliv- 
\ered by Depur, J.: In replevin for 
goods and chattels on pleas non cepit 
and property. At the Circuit the jury 
found a “ verdict in favor of the plain- 
tiff for the sum of two hundred and 
twenty-five dollars for the value of the 
goods, and for fifteen dollars damages.” 
On the coming in of the postea, appli- 
cation was made to set aside the ver- 
dict as incongruous, imperfect, and 
upon but one of the issues. 

Upon the execution of the writ of 
replevin the goods and chattels were 
delivered to the plaintiff. In replevin, 
where the officer delivers the goods 
and chattels to the plaintiff on a find- 
ing of the issues for the plaintiff, he is 








THE NEW JERSEY LAW JOURNAL. 


entitled to recover damages for the 
taking merely: it is only when the 
goods and chattels have been re-deliv- 
ered to the defendant in pursuance of 
the tenth section of the act concerning 
Replevin, (Revision, 973) that the 
plaintiff is entitled to have the value of 
the goods and chattels as well as the 
damages for the taking and detaining 
included in the verdict. Boswell v. 
Green, 1 Dutch.390-393: Fox v. Prich- 
ell, 5 Vroom 14; Field v. Post. 9 
Vroom 336. The judge who tried the 
case reports that he requested the jury 
to find the value of the goods if they 
found for the plaintiff, with a view of 
settling the plaintiffs right to costs. 
That course was unnecessary, for the 
value of the property in dispute may 
be inquired into summarily by the 
Court for the purpuse of settling the 
question of costs, and the amount at 
which it was appraised upon the execu- 
tion of the writ will be taken to be the 
value until the contrary is shown. 
Chambers vy. Hunt, Spencer 109. But 
the jury, having found the value of the 
property and the damages separately, 
their finding on that subject is mere 
surplusage, and will not vitiate the 
verdict. Judgment cannot be entered 
for the plaintiff on that part of the 
verdict, but the finding of the jury ix 
that respect will answer the useful 
purpose of enabling the Court to collect 
the meaning of the jury from the ver- 
dict they have given, and mould it so 
as to express their intention. The gen- 
eral rule undoubtedly is that the ver- 
dict must comprehend all the issues 
submitted by the record before a judg- 
ment founded on it can be entered. 
Middleton v. Tingley, 7 Hal. 353. But 
the verdict need not be expressed for- 
mally and precisely in the words of the 
issues. If there be a substantial find. 
ing, so that the meaning of the jury 
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can be ascertained therefrom, the court 
will mould it into form and give it ef- 
fect, though it be irregular and faulty 
in expression. Phillips v. Kent, 3 Zab. 
155; Stewart v. Filch, 2 Vroom 17; 
D. L. & W. R. R. Co. v. Toffey, 9 Vr. 
525. Where, upon a general and a 
special issue, a verdict is found gener- 
ally for the plaintiff, and the special 
plea is such that, if true, the verdict 
should have been for the defendant, 
the omissiou to find upun the special 
issue is matter of form only, and judg- 
ment will be entered for the plaintiff. 
Phillips v. Kent, supra ; Browning v. 
Skillman, 4 Zab. 155. The precedents 
illustrative of the liberality of intend- 
ment adopted by the courts are quite 
numerous, and are entirely consistent. 
In D. L. & W. R. R. Co. v. Toffey, su- 
pra, the action was in case for negli- 
gence, plea not guilty. The verdict 
incorporated in the postea was “ that 
the defendant did undertake and prom- 
ise in manner and form as the said 
plaintiff has above thereof complained 
against the defendant, and they assess 
the damages of the plaintiff by reason 
of the premises at two hundred and 
ninety-five dollars.” On error a judg- 
ment entered on this verdict was sus- 
tained, the court saying: “ The inten- 
tion of the jury in the language of the 
verdict as it stands on the record is 
entirely free from doubt: that they in- 
tended a finding against the defendant 
and in favor of the plaintiff, is manifest 
not only from the language of the ver- 
dict but also from the damages as- 
sessed. ‘To reach that conclusion they 
must necessarily have determined the 
only issue in the case adversely to the 
defendant.” 

In Rees v. Morgan, 3 T. R. 349, in 
replevin, the defendant made cogni- 
zance for rent in arrear. The verdict 
as entered was “ that the defendant did 
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not of his own wrong, but for the cause 
alleged in his cognizance, take the 
goods and chattels as he lawfully might, 
and the jury assessed the damages of 
the defendant occasioned by the said 
premises to £195." The jury did not 
find either the amount of the rent in 
arrear or the value of the cattle dis- 
trained, as by the statute they were re 
quired to do. On error brought, the 
defendant was allowed to amend the 
record by entering a finding of the 
amount of rent in arrear and the value 
of the goods distrained. In granting 
the application to amend, Lord Ken- 
yon, C. “The 
prayed for is an inevitable consequence 
of the finding of the jury on the prem- 
ises which the jury have found ; no 
other judgment than that at common 
law could be entered.” 

In Thompson v. Britton, 14 J.R. 84, 
which was also an action of replevin, 
the defendant pleaded (1) non cepit, 
and (2) an avowry that the goods were 
the property of one W. and were taken 
as his property by the defendant, as 
constable, ete. On the issue of non 
cepit the jury found a verdict for the 
plaintiff, and assessed the damages to 
six cents. Nothing was said in the 
record as to the issue joined on the 
avowry. On error tle judgment was 
affirmed, Thompson, C. J., saying: “It 
is evident that the jury would not have 
found the defendant guilty upon the 
general issue if he had made out his 
justification according to the avowry. 
The intention of the jury, therefore, 
cannot be mistaken, and the omission 
to enter a verdict applicable particu- 


J., said: amendment 


larly to the second issue is mere matter 
of form.” 

Decisions to the same effect as those 
above referred to might be cited inde 
finitely. It is unnecessary to pursue 
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the subject further. Taking the verdict 
just as it stands, it is evident that the 
jury could not have reached the con- 
elusion they reported without finding 
both issues for the plaintiff. Rejecting 
that part of the verdict which finds the 
value of the property, the intention of 
the jury is equally plain. 

In the brief submitted by the counsel 
who argued for this motion, it is alleged 
that the value of the goods was ad- 
mitted at the trial to have been the 
sum of four hundred dollars. On this 
it is contended that the purpose of the 
jury was to find a part of the goods to 
be the plaintiffs property, and that 
they intended to find that only so 
much of the goods in dispute as were of 
the value of $225 belonged to the 
plaintiff. To support this conclusion 
they offer nothing but the affidavit of 
one of the jurors who tried the case. 
The affidavit of a juror will not be re- 
ceived for the purpose of impugning or 
destroying the verdict in which he has 
joined or of proving the ground of the 
verdict. Randall v. Green, Coxe 151; 
1 Penn. 387; Clark v. Read, 2 South. 
487; Den v. McAllister, 2 Hal. 46; 
Hutchinson v. Consumers’ Coal Co., 7 
Vroom 24. The verdict certainly will 
not bear that construction. The ex- 
pression, ‘for the value of the goods” 
must be intended to apply to the goods 
mentioned in the pleadings, and not to 
part only of them. If the fact be as 
alleged by counsel, the proper remedy 
was to apply to the Judge who sat at 
the trial, for a rule to show cause why 
the verdict should not be set aside as 
contrary to the evidence. 

As the record stands the postea 
sbould be amended so as to be respon- 
sive to the several issues on record, 
and judgment be entered accordingly. 
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MANDAMUS-—SERVICE OF WRIT 
ON CORPORATION. 


The State, ex rel The Board of Chosen Free- 
holders of the County of Mercer v. The 
Pennsylvania Railroad Company. 

[June Term, 1879.] 

A motion to quash an alternative writ of man- 
damus, granted after argument upen notice, 
will not be entertained. 

The original writ of mandamus and not a copy 
ought to be left with the person to whom 
it is directed, but the court will not set aside 
the service if a copy has been delivered in- 
stead of the original. 

A writ of mandamus directed to the Pennsyl- 
vania Railroad Company, directing them to 
construct a bridge, is not properly served 
by delivering it to the Superintendent of 
the New Jersey Division. It ought tu be 
served on an officer or director of the com- 
pany. The service of the writ was set 
aside. 

The difference between the return to an alter- 
native writ and the return to a peremptory 
writ considered. 

On motion to quash or set aside 
service of a writ of alternative man- 
damus. 

Argued before Justices Dalrimple, 
Depue and Scudder. 

Mr. E.. 7. Green for the motion. 

Mr. James Aitkin, contra. 

Dervz, J. The object of this pro- 
ceeding is to compel the construction 
of bridges over the railroad at the 
crossing of Hill and Chambers Streets, 
in the city of Trenton. An alternative 
writ having been granted after argu- 
ment, and upon notice and depositione 
taken, as directed by this court, a mo- 
tion to quash the writ as improvidently 
awarded will not now be entertained. 
Nor will the court at this time consider 
the application to quash on the merits 
of the controversy. The grounds on 
which that motion is made are of too 
much consequence to be disposed of 
on a motion to quash. They should 
be presented either by plea or demur- 
rer. The only objection necessary or 





proper to consider at this stage of the 
proceedings, are those which relate to 
the mode in which this writ was served. 
The writ of mandamus must be di- 
rected to the person or corporation 
who is to exeeute it by doing the act 
commanded. Com. Dig., Mandamus 
C. I.; Dillon on Corp , $704. The writ 
in this case being grounded on an 
alleged duty devolving on The Penn- 
sylvania Railroad Company, was prop- 
erly directed to that corporation. It 
was served on T. Woolcot Jackson, the 
Superintendent of one of the divisions 
of the company’s railroads. The orig- 
inal was returned with an affidavit of 
service of a copy by handing the same 
to Mr. Jackson, personally, and ac- 
quainting him with the intent and 
meaning of the writ, and of the service 
thereof. Strict compliance with the 
rules of practice requires that if the 
writ is directed to one personit should 
be served by delivering the original to 
him ; if directed to several, the original 
should be delivered to one, and copies 
served on the others. Coome’s Practice 
227. In State v. Elkenton, 1 Vroom 
335, Justice Elmer makes a distinction 
between the alternative writ and one 
which is peremptory in form. Where 
the writ is an alternative writ, he says 
the writ should be delivered to the 
person who is required to obey it, or 
to return a sufficient cause for not 
doing so; but if it be a peremptory 
writ he seems to regard the proper 
course to be, to show the writ, reading 
and explaining it if necessary, and giv- 
ing a copy. This distinction is with 
out any real foundation. The reason 
for requiring the original to be left 
with the person to whom it is directed 
is that a return may be made to it. 
The writ in either form contains a 
command that the respondent make 
known to the court how he shall have 
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executed the writ “by returning to us 
this our writ.” The difference is in 
the substance of the return. To the 
alternative writ the respondent may 
return that he has complied with its 
mandate, or he may show cause thereto 
by setting up matters in denial, excuse 
or palliation. To the peremptory writ 
no other return will be admitted but a 
certificate of perfect obedience, and due 
execution of the writ, “as by the afore. 
said writ commanded.” And the court 
will require a return of such certificate 
to be filed under penalty of an attach- 
ment, 3 Bl. Com. 111; Tapping on 
Mandamus 408. The better rule, I 
think, is that adopted in several cases, 
that the court will refuse to set aside 
the service because of the failure to 
leave the original with the person to 
whom it is directed, if a correct ecpy 
is delivered. A return may be made 
to a copy as well as to the original, and 
in the absence of a statutory prescrip- 
tion of the mode of service, the court 
will not permit its process tu be evaded 
or disregarded technical 
grounds. Reg. v. Birmingham and 
Oxford R. R. Co., 1 E. and B. 292; 
People v. The Judges, 1 John. 64 ; Peo 
ple v. The Judges, 4 Cow. 73; Endi- 
cott v. Matthews, 1 Stock. 110; State 
v. Dwyer, 12 Vroom. The court, if 
necessary, will permit the original to 
be taken from the files for the purpose 
of a return to it. 

The objection that the service was 
not made on the proper person is more 
formidabie, indeed is insuperable. If 
the duty commanded is incumbent up- 
on a corporation the writ may either be 
directed to the corporation or to the 
select body within the corporation, 
whose province and duty it is to per- 
form the particular act, or to put the 
necessary machinery in motion to se- 
cure its performance, for it is not in 


on mere 
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in the power of others to put the com- 
mand of the writ in execution. High 
on Ex. Rem. §442; Tapping on Man- 
damus 409; The Mayor v. Lord, 9 
Wall. 409; People v. The Common 
Council, 3 Keyes 81. The return must 
be made by those to whom the writ 
was directed. Com. Dig. Mandamus, 
D.; Tapping on Mandamus 341. If it 
be made by any other person without 
the privity or consent of those to whom 
the writ is directed, an action on the 
case lies against him who makes such 
return, and it is also an offence pun- 
ishable by the court by attachment. 
Bacon's Abr. Mandamus, G. The writ 
in the present case, being grounded 
on an allegation of a duty incumbent 
on the Pennsylvania Railroad Company, 
was properly directed to that corpora- 
tion, and the return must be made by 
and in the name of the company. The 
only means in the power of the court 
to compel a return to the writ or 
obedience to its commands is by at- 
tachment, and au attachment will only 
go against such persons as have been 
served with the writ. The Queen v. 
Ledgard, 1 Q. B. 616. To make the 
writ at all efficacious it must, there- 
fore, be served upon the officers of the 
corporation who have the power and 
whose duty it is to execute it, and 
against whom an attachment to enforce 
obedience may issue. Dillon on Corp. 
§$701-704. 

For these reasons service on Mr. 
Jackson is insufficient. He is neither 
an officer of the corporation nor a 
member of its governing body. He is 
a mere employee and agent of the com- 
pany, having only delegated powers 
and specified duties to perform. He 
bas no power in virtue of his employ- 
ment or of his relations to the com- 
pany to execute the command of the 
writ by constructing the bridges in 
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question. If the writ had been di- 
rected to him personally, his lack of 
power and the absence of a duty on 
his part to execute the requirements of 
the writ would have been a complete 
defence. It must be equally efficacious 
to avoid the service of a writ directed 
to another, which can only be made ef 
fectiye by punishing him personally by 
attachment. Nor is he the representa- 
tive of the company for the purpose of 
putting the merits of this controversy 
before the court. If he should make 
return to the writ spreading upon the 
record the case of the defendants, he 
could only do so without authority, 
and upon information only. His answer 
would leave the court practically with- 
out jurisdiction, for when the litigation 
was ended the court would be still 
unable to coerce those who alone would 
have the power and upon whom alone 
the duty would devolve to execute the 
purpose of this proceeding. Under 
these «ircumstances to sustain the writ 
upon such a service would be a nuga- 
tory act. The eighty-seventh an 
eighty-eighth sections of the act con- 
cerning corporations (Revision 193,) 
which provide for service of process 
on corporations, domestic and foreign, 
will not aid the service in this case. 
They relate to the service of process 
in personal actions, where the fruits of 
the litigation are secured by a common 
law judgment to be executed upon the 
property of the defendants. They do 
not apply to proceedings under prerog- 
ative writs, which are enforceable only 
by attachment for contempt in diso- 
beying the commands of the court. 
The King v. Edyvean, 3 T. R. 352, 
was decided under a statute which 
made provision for constructive service 
of the mandamus in cases of that kind, 
by public advertisement. We have no 
such statute in this State. 





The service should be set aside, but 
without costs. 





ORDER OF ARREST. 





Schwenck v. Coffin, et al. 
{Before Depue, J., at Chambers, June 21, 1879.] 

On motion to vacate order of arrest 
made by the First District Court. 

The affidavits on which the order of 
arrest was made, disclosed the fact that 
the defendants were partners and that 
the representations alleged to be false 
were made by one of the partners with- 
out the knowledge of the other. The 
order of arrest was made against the 
former alone. The suit was an action 
of debt against both tbe partners. A 
capias was issued against one and a 
summons against the other. One of 
the affidavits alleged that the defend- 
ant arrested made representations to the 
effect that he owned certain property, 
ete. 

Mr. Hassell, for the motion. 

Mr. Goeken, contra. 

Depve, J., suggested a query wheth- 
er an affidavit that the defendant made 
representations to the effect that such 
ind such things were true, was suffi- 
cient. He said he was inclined to think 
it was not. The affidavit on which an 
order of arrest is made must be such 
as would be competent and _ sufficient 
to prove the fact alleged on a trial be- 
fore a jury. Such evidence must be 
distinct and definite. 

In regard to the legality of the order 
of arrest of one defendant, the court 
said: The provision of the Revised 
Statutes authorizing anorder of arrest 
to be made against one partner in a 
suit against two, was suggested by a 
suit which was argued and decided in 
this Circuit some years ago. In this 
case there was a suit against four part- 
ners, ard an affidavit was made which 
disclosed that one partner alone had 
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been managing the business, and that 
he alone had been guilty of fraud, and 
upon this one order of arrest was ob- 
tained against all. It was argued that 
under our constitution it was not law- 
ful to order the arrest of any man in 
an action of contract unless he had been 
guilty of fraud, and that it was there- 
fore beyond the power of the court to 
order the arrest of the innocent part- 
ners, and that the capias could not 
issue against one only, because there 
was no provision at common law fora 
one and a summons 
against the others. On the other side 
it was contended tkat since every part- 
ner is liable civilly for the fraud of his 


capias against 


co partners he must be subject to the 
civil process by which the liability is 
enforced, nnd that the intention of the 
constitution was not to take away the 
remedy by capias in a case of this kind. 
I held, however, after a careful study 
of the subject and an examination of 
the authorities, that this distinction 
could not be sustained ; that the 
vision of the 


pro- 
constitution was broad 
enough to cover this case and was in- 
tended to protect every man from 
arrest in any case where he was not 
The 
tion remained, therefore, whether there 
at 


might 


personally guilty of fraud. ques- 


was any provision common law 


whereby a suit be brought 
against joint debtors by capius against 
one and summons against others. I 
held that there was no such provision ; 
that at common law there could 
been but one writ. The writ was sup- 
posed to be issued out of chancery and 
authorized the plaintiff to bring one 
suit against certain parties for a defi 
I therefore dis 


of When 


made, this section 


nite cuuse of action. 


charged the order arrest. 
the revision was 
(Practice See. 59) 


pared to meet the difficulty which 


was carefully pre- 
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in this case. This statute. 
however, does not apply to the District 
Courts and there seems to be no pro- 


occurred 


vision by which the capias can be 
issued against one defendant and a 
Even the 
statute dues not provide for two writs 
but a double writ. 


The judge took the papers and re- 


summous against another. 


served his decision. 
DISTRICT COURTS. 


Paine v. Mahon. 
|June Term, 1879.) 


On case certified. 

The question raised was whether the 
District Court of Jersey City has jur 
isdiction of 
Court in cases specified in the sixth 


exclusive the Justices’ 


section of the District Court act. 

Van Sycxe, J. //eld, in substance as 
follows: The Justices’ Court is without 
the 
act excluding it isa 


jurisdiction if the in 
District Court 


valid law, under that clause of the con- 


provision 


stitution of this State, which provides 
“that every law shall embrace but one 
object and that shall be expressed in 
its title.” The title of the District 
Court act is, ‘An act constituting Dis- 
trict Courts in certain cities in this 
State.” Section 6 of the act of 1877, 
by its terms, gave the District Court 
jurisdiction exclusive of all other courts 





have | 


of the State, but was amended by the 
‘act of 1878 so as to except the Cireuit 
‘Court. here is nothing in the title 
of the act to 


deprive any other court of its juris- 


indicate an intention to 


diction, and therefore unless the ex- 
clusion of other courts can be compre- 
hended among the mere incidents of 
legislative purpose in establishing a 
district court, this act infringes the 


constitutional requirement. 





To vest jurisdiction in a district 
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court is one thing; to take away the 
jurisdiction of the justices’ court or 
court of common pleas is an entirely 
different thing, having no necessary or 
presumable connection with it. The 
entire district court act is not « nullity. 
The illegal provision is separable from 
the body of the act. The creation of 


ithe court with the provision defining 
the subject matter of its jurisdiction 
| was a legal exercise of the legislative 
will, and has the torce of law; it is 
only the attempt to overthrow or cir- 
cumscribe the power of courts not 
referred to in the title which must fail. 

Judgment below affirmed with costs. 





U S. DISTRICT COURT FOR NEW JERSEY. 


BANKRUPTCY. 


In re Little Bankrupt. 

[Filed May 31, 1879.1 
Under the provisions of the bankrupt act re- 

lating to composition, it is the right of even 
a small minority of the creditors to require 
the presence of the bankrupt at their meet- 
ing, and to examine him before a vote is 
taken ; but this right is waived by moving 
for a vote before the bankrupt has been ex- 
amined. — 

On exceptions to recording resolu- 
tion for composition. 

Mr. Reginsburger, of New York, for 
bankrupt. 

Mr. Meyers, of New York, and Mr. 
Colton, for creditors. 

Nixon J.: The objections to record- 
ing the resolution on the ground that 
the bankrupt had not been examined, 
come too late. An opportunity for 
his examination is doubtless the right 
of all creditors, but it is a right which 
may be waived, and the Registers 
report of the proceedings of the last 
meeting shows a legal waiver. 

It appears by that report that the 
attorney for the bankrupt was desir- 
ous of an adjournment owing to the 
necessary absence of the bankrupt who 
has been subpoenaed to attend as a wit- 
ness in a case pending before a United 


States Commissioner in the City of 
New York, the reason assigned for 
such adjournment being that some of 
the creditors might desire the examin- 
ation of the bankrupt. before voting 
upon the resolution. 

The opposing creditors thus refused 
to assent to an adjournment and the 
Register declined to grant it, but 
acceded to the request of the counsel 
of the bankrupt for a recess of oue 
hour. On the creditors re-assembling 
at the end of the recess, Mr. Reeve, 
attorney in fact of the great body of 
the bankrupt’s creditors, moved, ‘‘That 
Mr. Little be excused from attendance 
at the meeting because of his engage- 
ment before the U. S. Commissioner 
under the ¢s 1bpoena referred to and 
because the creditors do not care to 
have him examined.” It does not ap- 
pear that any vote was taken upon the 
resolution, nor that any objections 
were made to it, but the Register 
proceeds to say that Mr. Reginsburger 
presents on the debtor's behalf a 
statement of assets and debts. The 
proposal] is then read, the resolution 
passed and the vote is takeu thereon. 
* * * The Register rules that after 
a vote the resolutions have been 
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passed by a majority in number and 
three-fourths in value of the creditors 
present at the first meeting. The 
Register then asks if any objections to 
the resolutions or other objections for 
certification to the Judge are desired 
to be made by any person present. 
Mr. Colton, attorney for some of the 
creditors, states that if he has any 
objections, be make the same to the 
court on the hearing. The Register 
says that if any objections are to be 
made they should now be presented to 
the Register and ruled upon by him 
before being submitted to the Judge.” 
Mr. Meyers presents two objections in 
writing on behalf of James Patton, an 
opposing creditor, wit: 

1. To the taking of any vote of cred- 
itors until the examination of the 
bankrupt is had and concluded. 

2. To the proceeding of the meeting, 
on the ground that the bankiupt is 
not present and has shown no excuse 
for such absence. 

The provisions of the 
regard to composition proceedings are 
that, ‘the debtor, unless prevented by 
sickness or other cause satisfactory to 


section inp 


such meeting, shall be present at tlie 
same and shall answer any enquiries 
made of him, and he, or if he i3 so pre- 
vented from being at such meeting, 
some one in his behalf shall produce to 
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the meeting a statement showing the 
whole of his assets and debts, and the 
names and addresses of the creditors 
to whom such debts respectfully are 
due.” 

Under such 
doubtedly the right of even a small 
minority of the creditors to insist upon 
the opportunity for an examination of 
the bankrupt before a vote was taken 
and this court has uniformly respected 


provisions it was un- 


the right of the minority in this re- 
I must assume, however, that 
the Register has correctly reported 
the proceedings and it appears from 
them that the parties who now oppose 
resolutions be- 
the bankrupt has not been 
tle same parties that 
opposed the adjournment and insisted 


spect. 


the recording of the 
cause 
examined, are 


upon a vote upon the resolutions in 
the face of the bankrupt’s offer to 
come on the next day to offer himself 
The court cannot 
They 


for an examination. 
permit such experimenting. 
made their election to act upon the 
resuintions knowing that no examina 
tion had been had, and it 
late to object on that ground. 

No other objections have been ex- 
hibited 
appearing to the contrary it is ordered 


is now too 


and no satisfactory reason 


that the resolutions be recorded. 





——_—_—___—-o + eo ——_-—_- 


UNITED STATES 


PRACTICE- JURISDICTION. 


Sayles v. Erie Railway Co. 
[Opinion Filed May 23. 1579.1 
The plaintiff must reply to a plea or set it 
down for hearing on the next rule day, and 
on his failure to do so the defendant may 


have the bill dismissed, but if he neglects 


CIRCUIT COURT. 
| for a long time to take advantage of it the 


| The Erie Railway is found within this district 


court will give the plaintiff farther time. 


so aus to give jurisdiction to the United 

States Court. 

Nixen, J.: Plaintiff failed to reply 
to the plea or set down the same for 
hearing on succeeding rule day. It is 


\ 
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true that under Rule 38 defendant was 
entitled to have the bill dismissed. But 
the rule authorizes a judge in his dis- 
cretion to allow plaintiff further time. 
Defendant has waited so long before 
entering order for dismissal or moving 
for a rule that he must be deemed to 
have waived his rights, and the case 
must stand for decision on merits of 
plea. The only question raised is 
whether the court can acquire any 
jurisdiction over defendant in view of 
the conceded fact that it is a foreign 
corporation located in and created by 
the laws of the State of New York. 
The bill avers that it is carrving on 
the business of operating a railroad 
and using railroad cars within the 
State of New Jersey. Such a corpora- 
tion is found here for the service of 
process and the locai law defines how 
and upon whom the service may be 
made. Rev. Stat. N. J., Title Corpora- 
tion, Sec. 88. 

The recent case of Albright v. Em- 
pire Trans. Co., (14 Off. Gaz. 523,) de- 
parted fiom the former rulings in this 
court in proceedings against foreign 
corporations in obedience to the au- 
thority of the Supreme Court of the 
United States in Railway Co. v. Harris, 
12 Wall. and Ex parte Suaellaberger, 6 
Otto 369. 

The plea is overruled and 30 days is 
allowed the defendant within which to 
answer the bill on the merits. 

[See note on Wilson Packing Co. v. 
Hunter, 2 N. J. Law Journat 162. — 
Ep. | 


INSURANCE—PROPORTION OF 
LOSS. 





Robbins, et al. v. The People’s Ins. Co. 
{Opinion Filed April 19, 1879.] 
When a policy of fire insurance contains a 
clause that in case of any other insurance 
the assured should be entitled to receive of 


the company no greater proportion of the 
loss sustained than the loss bore to the 
whole amount insured, the adjustment is 
made by the following proportion : 

As the total insurance of a person insured is 
to his total loss, so is the company’s pol- 
icy to that part of the loss for which it is 
lable to that person. 


On motion for a new trial. 

Mr. Winslow for the motion. 

Mr. Abbett, contra. 

Nixon, J: There were only two 
points about which the court entertain- 
ed serions doubt at the trial. 1st. 
Whether it should have been left to 
the jury to ascertain from the evidence 
the intention of the parties to the 
policy to include the property of the 
American Watch Co.? 2d. Whether 
the computation of the amount of the 
defendants liability was made on cor- 
rect principles. The defendants cannot 
complain of the ruling of the court on 
the first point, as it was in their favor. 
If there was such latent ambiguity in 
the phraseology used to describe the 
property insured as to warrant the 
court to leave the intention of the 
parties to the jury, their decision is 
final. If there was not, no injury has 
been done as the finding of the jury is 
in aecordance with the view of the 
court in regard to the meaning of the 
contract. 

With reference to the second point 
we are satisfied that the ascertainment 
of the sum due from the defendant 
company was made under the true and 
proper rule. 

The defendants’ policy contained the 
usual condition that in case of any 
other insurance upon the property 
therein insured, the assured should be 
entitled to receive of the company n@ 
greater proportion of the loss sustain- 
ed than the sum therein insured bore 
to the whole amount insured. There 





was other insurance upon the property 
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of the American Watch Company. The 
aggregate amount on the property was 
$107,000. The loss was adjusted at 
$85,500. Deducting from the defend- 
ants policy the one-sixth of their con- 
ceded liability to Robbinsand Appleton 
to wit, $500, such a method of appor- 
tion and adjustment must then be 
adopted as will secure a pro rata pay- 
ment from the different companies, and 
at the same time will secure to the 
assured the whole amount of their loss. 

The insurance exceeding the loss the 
rule may be thus stated: As the total 
insurance of the Watch Co. $107,000 
is to their total loss, $85,500, so is the 
defendants’ policy (first deducting the 
amount due thereon to Robbins and 
Appleton) $4,500 to the proportion of 
the loss for which the defendant com- 
pany is liable to the Watch Company, 
$3,595.79,to which add the Robbins and 
Appleton loss of $500 and we have the 
amount of the verdict. 
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This mode of calculation was approv- 
ed by the Supreme Court of Missouri 
in Angelbrodt v. The Delaware Mutual 
’o., 50 Mo. 595, where, as 
in the present case, the different in- 
surers .were called rata 
make good the loss. 


Insurance 
on for a pro 
contribution to 
The 


adopted 


rule seems to have been 
Sourt of 
Pennsylvania-in the more recent cases 
of Royal Ins. Co. v. Roedel, et al., re- 
ported in 4 Insurance Journal, 840. Al- 
though 


same 
by the Supreme 


there is a great eonflict of 
opinion on this subject in different 
courts, we are qnite sure that the fore- 
going is in harmony with the doctrine 
of the 
States in the case of the Home Ins. Co. 
The Baltimore 
Otto 527, and that there was no error 


Supreme Court of the United 
v. Warehouse Co., 3 


in the charge in this respect. 
Motion for a new trial denied. 





¢ 


* 


ENGLISH HIGH COURT OF JUSTICE. 


CITANCERY 


WILL—AFTER-BORN CHILDREN. | 


Rogers v. Mutch. 

Bequest of ‘the sum of £100 to each of the 
children of my niece, M, who shall live to 
attain the age of twenty-one years.” 

The niece survived the testatrix, and was still 
living, but had not yet had any children: | 
Held, applying the rule that under a gift of | 
a certain sum to each of a class of objects at 
a future period, objects born after the tes 
tator’s death cannot be admitted, that no 
child the niece might have could take under 
the bequest. 


Elizabeth Hill, widow, by her will, | 


dated the 3d of June, 1873, bequeathed | 
“the sum of £100 to each of the chil-, 


i which 


DIVISION. 


dren of my niece, Eliza Muteb, who 
shall live to attain the age of twenty- 
one years.” The testatrix died on the 
31st of October, 1873. Eliza Muteh 
was still living, and she and her hus- 
defendants this action, 
was for the administration of 
the estate of the testatrix. Mrs. Mutch 
In dis- 


band are in 


had not yet had any children. 
tributing the estate the question arose 
whether any, and, if so, what amount 
‘should be set apart to answer the leg 
‘acies to the “children” of Mrs. Muteh. 

Locock Webb, J. U., and Yate Lee 
for the plaintiffs, the executors. 
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Chitty, Q. C., and Jolliffe for de- 
fendants, Mr. and Mrs. Mutch. 

JesseL, M. R.: As I understand the 
rule, its object is simply one of conven- 
ience. In the old case of Ringrose v. 
Bramham, the gift was of £50 to every 


child of Joseph Ringrose and Christo--. 


vher Rhodes by their present wives, 
who came of »ge, and the Master of the 
Rolls says this: ** Here there are dis- 
tinct legacies of £50 to each of the 
children, and, therefore, if I am to let 
in all the childrer of these two persons, 
born at any future time, I must post- 
pone the distribution of the testator’s 
personal estate until the death of Jo- 
seph Ringrose and Christopher Rhodes 
or their wives, for I can never divide 
the residue until [ know how many 
And he 
distinguishes the case of Gilmore v. 
Severn, 1 Bro. C. C. 582, by saying 
that in that case a gross sum of £350 
was given to the children of Jane Gil- 


legacies of £50 are payable.” 


more, to be paid to them in equal 
shares at twenty-one, and that there 
was nO inconvenience in postponing 
the vesting of those shares until some 
one of them attained that ave, so as to 
let in the children born in the mean- 
tame, because there was nothing to do 





Vice-Chancellor, points out in Mann v. 
Thompson, Kay 638. 

{His Lordship then read several 
passages from the Vice-Chancellor's 
judgment, Kay, 643, 644, and continu 
ed:] It appears, therefore, that the 
Vice-Chancellor approves of the decis- 
ion in Ringrose v. Braham, and also 
of the reason for that decision, and 
would have applied it to the case be- 
fore him but that the language of the 
will was sufficient to show the testator 
contemplated those children only, who 
should be living at his death. 

Then I find the rule.s laid down in 
Mr. Hawkins’ well-known and valuable 
book, where ,he says, (page 73) “The 
rule which admits objects born after 
the testator’s death and before the 
period of distribution, to share in the 
bequest, only applies where the total 
amount of the gift is independent of 
the number of objects among whom it 
is to be divided, and is therefore not 
increase by the construction adopted. 
But a gift of a certaia sum to each of a 
class of objects at a future period is 
confined to those living at the testator’s 
death.” He then illustrates the rule 
by referring to the two authorities I 
have mentioned, and proceeds: “The 


but to set apart the sum of £350, and} reason giveu is, that in the latter case, 


the residue of the testator’s personal | if afterborn children were admitted, the 


estate might be immediately divided. 
So that the rule is a rule of conven- 
ience ; unless you adopt it you cannot 
divide the estate. In Ringrose v. 
Bramham, there were children living 
at the death of the testator, but the 
sume rule applies, where, as in the 
present case, there are no children 
living at the testator’s death. If, in 
such a case, you are to let in children 
born after the death, the estate is no 
more divisible in the one case than in 


the other ; and so Lord Hatherly, when 





distribution of the personal estate of 
the testator would have to be postpun- 
ed till it could be ascertained how 
many legacies of the giveu amount 
would be payable.” So he obviously 
takes the same view as has been takeu 
by the authorities, namely, that no 
children born after the testator’s death 
can be udmitted unless the total amount 
of the gift is independent of the num- 
ber of objects. 

So I apply the rule in this case, and 
hold that no child Mrs. Mutch may 


‘have can take under this bequest. 
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CASES BEFORE THE 


UNION CIRCUIT. 


ASSESSMENTS. 





Campion, who sues, etc., v. The City of Eliz 

abeth. 

When a person has paid an assessment in the 
city of Elizabeth, which is afterwards set 
aside for the purpose of having a new one 
made, and a new assessment has been made 
accordingly for a greater amount and the 
land has been sold under foreclosure before 

the 

who made the payment cannot, under Sec. 

5 of the Supplement to the Charter, 1875 P. 


Tr 


Lb. 


the new assessment was made, person 


291, recover back the money paid. 

The setting aside of the old assessment and 
making the new one are one act. 

The former owner having paid the money 
voluntarily, his right to recover it back is 
subject to the right of the city to make a 
new assessment and to make him pay for 
the benefit. 


been made, he can only recover the excess, 


The new assessment having 





Tried without a jury at January term 
1879, by consent of counsel of the re- 
spective parties. 

Facts agreed upon. 

Mr. Magie for plaintiff. 

Mr. Chetwood for defendant. 

Van Sycke, J.: 
made under that clause of the charter | 
of the city of Elizabeth, which was de- 
clared in the Bogert case (12 C. E. Gr. 
568) to be unconstitutional. The 
sessment was ratified February 16, | 
1872. Jwuy 1, 1873, Campion paid the | 
city the sum of $2,382.64, being a part | 


An assessment was | 
ws- 


of the amount which bad been assessed 
against bis lot. May 7, 1877, this assess- | 
ment was vacated and set aside by the) 
City Council as a step preparatory to) 
the making of a new assessment in its | 
place under the legislation hereafter) 


referred to. On the 19th of November | 
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INFERIOR COURTS. 


the proceedings for the reassessment 
were perfected and resulted in laying 
upon the Campion lot « burden of 


$2,999.05. Prior to this reassessment, 


| the lot of Campion was conveyed by a 


judicial sale on foreclosure to Charles 
E. Hunter, the present owner thereof. 
The mortgage foretlosed was executed 
by Campion on the 24th day of April, 
A. D., 1873. By the 13th Section of 
the Supplement to the City Charter, 
passed March 17, 1870, the City Coun 
cil had power to reinstate proceedings 
in assessment cases from the period 
where informality commences, when 
ever they discover that an error has 
oeeurred which would render their pro 
ceedings liable to be set aside, and to 
take new proceedings from that point. 
Under this Section the new assessment 
ras made in 1877 for $2,999.05. Marcel: 
17, 1875, further supplement was 
passed to the City Charter, the 5th 
Section of which(Laws 1875 p. 291) pro 


vides that any person who has here 


a 


tofore paid, or who shall hereafter pay 
uny assessment shall, in case such as- 
sessment shull be set aside, altered o1 
reduced in amount by any court of this 
State or any other lawfal authority, be 
entitled to the same relief as if he, she 
or they had not so paid, aud in case any 
such person shall have made payments 
on account of such assessments exceed 
ing the amount adjudged to be justly 


‘due on such assessment, it shall be law 


ful for such person to claim and receive 
such excess from the city with interest 
from the time of payment. 

The plaintiff having paid the assess 
ment of 1871, could not have recovere: 
it back until that assessment was set 
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aside. This I understand to be the 
rule laid down in Hill v. The City of 
Elizabeth, 10 Vroom 555. Having paid 
the assessment voluntarily he had the 
advantage of being shielded from the 
imposition of any new or further asses- 
ments for the same work, while the or- 
iginal assessment subsisted. (See Ed- 
wards v. Jersey City, Court of Errors, 
March term, 1878.) 

Being in the enjoyment of the bene- 
fits, which resulted to his property by 
reason of the improvement, and the 
money having been paid voluntarily and 
accepted by the city, he would not, have 
been permitted to gain an undue ad- 
vantage to himself by veeovering — it 
back before the city was put in a posi. 
tion to make a reassessment. by pro- 
enring the first assessment to be set. 
aside. The proceedings taken under 
the act of 1870 must be considered as 
a unit resulting in the substitution of 
the new assessment for the old one- 
The new assessment took the place of 
the old one and the plaintiff, by the act 
of 1875, is limited in his reeovery to 
the sum he had paid in excess of the 
new assessment. When the new assess - 
ment was made, the act of 1875 was in 
force and so far as the proceedings nn- 
der the act of March 17, 1870 had the 
effect to vacate and set aside the old 
assessment, they did so subject to the 
provision in the 5th Seetion of the act 
of 1875. The setting aside of the old 
assessment and the making of the new 
were concurrent acts, or more properly 
speaking it was one act, and therefore 
the plaintiff never had, as he contends, 
the right to recover the entire sum he 
had paid, and he is not deprived of any 
vested right by the act of 1875. 

It may be said that prior to the 
statute of 1875, the plaintiff had a right 
to take proceedings to vacate the un- 
lawful imposition, and that as a legal 


sequence, he would have been invested 
with the right to sue for the recovery 
of the whole sum paid and that of this 
right to regain the sum so paid he was 
deprived by legislation. The answer 
is, that according to the established 
doctrine in this State. it was competent 
for the law makers to authorize the im- 
provement to the plaintiff's lands by 
the municipality, and that the owner 
might be coerced by then existing or 
hy subsequent legislation to pay for 
the benefits imparted to such lands by 
the work done by the publie corpora- 
tion. While prior to 1875 the plaintiff 
might have instituted proceedings to 
set nside the entire assessment and 
thus have placed himself in a position 
to sue for the sum paid by him, the 
power at the same time was lodged in 
the legislature to compel him to pay 
for what the city had pat upon bis land 
for the valne of the improvement which 
he liad appropriated. This right of the 
plaintiff and the power of the legisla- 
tnre were co-existent and concurrent, 
so that by the assertion of the latter 
nothing was taken from the plaintiff ; 
the city took its own in a_ substituted 
form. Hx vequo, et bono, all the plain- 
(iff should recover is the excess paid. 

This result seems to accord both with 
publie policy and the provisions of the 
charter. The purpose of the act of 
1870 was to enable the city to correct 
any errorin an asses ment which would 
invalidate it, and the act of 1875 very 
properly limited the recovery by the 
land owner to the sum paid by bim in 
excess of the just burden. By the im- 
provement the city lad imparted a ben- 
efit to the land assessed before the or- 
iginal assessment was made, and there 


.would appear to be inequity in per- 


mitting the land owner to appropriate 
to his own adventage the benefits ac- 





eruing to his land, as he did through 
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the foreclosure sale, to pay his liabili-| justice? Staff Little palmed off about 
ties, and at the same time to cast the | $100,000 of this stock only a few 
expense of the work upon the present| months before the bursting of the con- 
owner of the land. Where the assess-|cern, on his clients’ widows and or- 
ment had not been paid, the purchaser|phans. He realized $106 per share. 
would buy it, in consequence of the | Staff is in Europe now,trying, no doubt, 
incumbrance, at a reduced price, and | to enjoy himself, but that guilty con 
thus the purchaser and not the former | science of his is with him.” This pura- 
owner would have the benefit of the| graph, the prosecutor insisted, alleged 
The conclusion | that Staff Little was an escaped criminal. 
Mr. Abeel for the State. 

Mr. Haight and Mr. Beekman for 





public improvement. 
to which I have come promotes sub- | 
stantial justice. It is unnecessary to 








consider the act of Feb. 27, 1877, re- 
lied upon by the defence. 

It is conceded by the plaintiff that if 
my view of the law is correct he is not 
entitled to recover any part of the sum 


paid. I find for the defendant. 


ESSEX QUARTER SESSIONS 





LIBEL. 





The State v. Patterson. 

On indictment for libel. 

The alleged libel was in an article 
published in the Essex County ress, 
July 28, 1878, entitled ““The Trenton 
Ring,” and signed “Monmouth.’ Mr. 
Joseph A. Beecher, the editor of the 
Press, testified that he received the 
article in question by mail, accompanied 
by a letter signed George W. Patter- 
son. This article was substantially the 
same as published, except that witness 
might have made some grammatical 
corrections. Patterson was sworn,and 
testified that he did send an article to 
Beecher, but it was not as published in 
the Press, and did not contain any of 


the alleged libellous matter. The ar- 
ticle contained the following para- 


graph: * The people of old Monmouth 
hold over half a million of the worth 
less stock, and John Taylor Jobnson, 
Anthony Reckless and Staff Little are 
still out of jail. Where is our Jersey 





the defendant. 

McCarter, P. J., in his charge to the 
jury, read the alleged libel, and said. 
It cannot be questioned that the article 
is libellous. The only question for the 
jury to decide is whether the defendant 
wrote it or procured it to be written 
and published. The definition of libel 
which the court will adopt, and one 
which bas the sanction of high au- 
“A libel is a 


malicious publication in printing, writ- 


thority, is as follows: 


ing, signs or pictures imputing to an- 
other something that has a tendency 
to injure his reputation, to disgrace or 
degrade him in the esteem and opinion 
of the world, or to bring him into pub- 
lic hatred, contempt or ridicule.” That 
this article charged Mr. Little with 
being guilty of a fraud on his clients, 
and tended to injure his reputation 
and tu degrade him in the public esti- 
mation is beyond question. He who 
procures another to publish a libel is 
guilty himself of the publication. 
When the article in itself is libellous, 
as it is admitted to be in this case, 
proof of malice is not necessary on the 
part of the State. In this case the law 
infers there was malice, because the 
article is admitted to be libellous on 
its face. If the jury believe that Pat- 
terson wrote or caused to be written and 
published any portion of this libellous 
article, the testimony he gave that 
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when he wrote it he had no malice 
against Mr. Little does not in law con- 
stitute any defence. The judge re- 
ferred to the provision of the fifth 
section of Article I. of the Constitution 
that the jury shall have the right to 
determine the law and the facts, and 
said that it had been contended by 
many lawyers and some judges that 
under this clause in a libel case the 
jury were not bound to follow the di- 
rections of the court in a matter of law 
and could determine the law for them- 
selves. On this point my instructions 
to you are that it 1s your duty to take 
the law in this case from the court,and 
that the only issue which you are to 
determine is the issue of fact and not 
of law ; that the object of this consti. 
tutional provision was to place prose- 
cutions for libel on the same footing | 
with other criminal proceedings, and | 
that it is the duty of the jury to make 
the proper application of the law, as 
explained by the court, to the facts, 





but not to decide what the law is. Al- 


though this point has never been ju- 
dicially determined, yet the view here 
expressed has the sanction of Chief 
Justice Beasley, who, as a jurist, in the 
opinion of this court, has few equals 
and no superiors in this country. I 
propose to follow his views as expressed 
in the case of the State v. Jay, 5 Vr.368. 
My instructions to you are that in this 
case you are to judge of the facts only, 
and not to determine the law. 

The judge then reviewed the testi- 
mony in the case, and said that the 
jury ougbt to consider two questions : 
First, Who furnished to Mr. Beecher 
the libellous matter contained in this 
article ; second, Where did Mr. Beecher 
obtain the information from, how did 
he know that Mr. Little owned any 
Central Railroad stock, or that he had 
sold any; whether it had been pur- 
chased by widows and orphans, as al- 
leged in this article. In the opinion 
of the court these ave the significant 
facts in this case. 

The jury found a verdict of guilty. 





ABSTRACTS OF RECENT DECISIONS. 


N. J. SUPREME COURT. 





Right to Inspection of Public 
Documents.—1. Every person is ev- 
titled to the inspection of documents 
of a public nature, provided he shows 
the requisite interest therein. State, 
Terry, Pros. v. Williams. Opivion 
by Dixon, J. 

2. It is not necessary that a suit 





should be pending before such inspec- 
tion will be granted.—Jbid. | 

3. It is sufficient if the person seek- | 
ing inspectiun hus such interest in a! 


specific controversy as will enable him 
to maintain or defend an action for 
which the public documents will fur- 
nish competent evicence or necessary 
information.—Jbid. 

4. It is not essential that he should 
be legally capable of maintaining or 
defending an action in his vwn private 
behalf; but it will entitle him to inspec- 
tion if he may act in such suit asa 
representative of a common or public 
right.— bid. 

5. This Court may, in its discretion, 
ut the instance of a private person, act 
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by mandamus, certiorari, or quo war- 
ranto, for the redress or prevention of 
public wrongs by public bodies and 
officers whose official sphere is confined 
to some political division of the State, 
whenever the applicant is one of the 
class of persons to be most directly 
affected in their enjoyment of public 
rights, and the publie convenience will 
be subserved by the remedy desired.— 
Ibid. 

6. A citizen of Orange desiring to 
ascertain whether the provisions of the 
city charter in regard to licensing sa- 
loons have been observed, with a view 
of securing due obedience to the law, 
is entitled to an inspection of the let- 
ters of recommendation filed with the 
collector of taxes as the basis for the 
issue of pending licenses.— /bid. 

Conspiracy to Slander, Indicta- 
ble.—On indictment for conspiracy, 
the gravamen charged was that the de- 
fendants “fraudulently and unlawfully 
did conspire and agree between and 





among themgelves by means of diver: 
false, wicked and malicious charges, to 
injure and defraud him (one Dringer) 
and to cause him to be regarded as a 
dishonest man and a thief.” The overt 
acts laid in substance wee, that the 
defendants reported to and among his 
neighbors that the said Dringer was a 
thief and 
certain brass, copper, etc., from, ete. : 


bad dishonestly obtained 
that they made false affidavits that said 
Dringer wus a dishonest man and had 
the Erie 


Railway Company a Jage amount of 


obtained fraudulently from 


copper, brass, ete.. and other things 


fraudulently in such manner as to 
make it stealing by said Dringer from 
raid company, ete. On motion to quash 
the indictment it was //eld, 1. That a 
conspiracy to by 
cbarging bim with a criminal offence is 


it is not necessary 


slander a person 


incicteble, and 
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that the charge should be so specific as 
to jeopard the person slandered by 
subjecting him to the risk of a criminal 
Citing State v. Donald- 
son, 3 Vroom 155; State v. Cole, 10 
Vroom 324; 4 Bl. Com. 136; Jacob’s 
Law Dict., Tit. Conspiracy ; Hawkin’s 
P. C., f. 1 C. 72, See. 2; King v. Par 
sons, 1 Black. R. 392; Reg. v. Bert 
Salk. 174; Rex yv. Kimberty, 1 Levinz 
62; 2 Ld. Raym. 1167; 1 Gabbett on 
252. State v. Hickling. 
Opinion by: Beasley, C. J. 

2. The statute, in requiring an overt 
act, (loes not require full execution of 


prosecution. 


Crim. Law 


the conspiracy in order to make it 
Motion denied.— Zdid. 
Road Board.—In the eleventh see- 
tion of the Essex Public Road Board, 
act approved March 31, 1869, (P. L. 
957) the phrase “lands and real estate” 


punishable. 


includes « way appurtenant to a farm. 
Citing Ross v. E. & 8S. R. R. Co., 1 Gr. 
Ch, 422; Freeholders v. R. & H. Turn- 
pike Co., 3 C. E. Gr. 91. 
Tichenor. Opinion by Dixon, J. 


Brewer v. 


in a case of assessment for grading 
it appeared that the avenne had already 
been widened and compensation made 
to the relator for land taken by such 
widening,and that the road had not been 
graded over the widened portion before 
the alteration of the grade was ordered. 
Held, That the compensation made on 
widening did not cover the injury to 
be caused by the grading. Citing Van 
Riper v. Es:ex Public Road Board, 9 
Vroom 23.— Lbid. 

Justices’ Courts.— 7itle Deed to 
prove Possession not Admissible.—In 
wn action in a justice’s court for tres- 
pass on land in tearing down a bath 
house, the plaintiff to prove his posses- 
sion of the /ocus in quo gave evidence 
of certain acts of possession of Jand in 
the neighborhood and also produeed a 
deed for a tract which ineluded this 
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place. This deed was admitted against 
objection as descriptive of the bounda 


ries within which possession was 
claimed. On certiorari it was //eld, 


That the deed was improperly ad- 
mitted. Although possession by the 
owner of the legal title is presumed to 
be co-extensive with the boundaries 
contained in his title deeds, yet this 
principle is not applicable to this case. 
The jurisdiction of a justice of the 
peace extends no further than to enable 
him to try the fact of possession, pedis 
possessio. He has no jurisdiction to 
enquire into the title to lands or to the 
right of possession. If the possession 
be only constructive and can be shown 
only by proof of title, the justice has 
no jurisdiction. Citing Gregory v. 
Kanouse, 6 Hal. 62; Hill v. Carter, 1 
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The difficulty is not removed by ad- 
mitting title deeds as evidence merely 
of the fact of or of the extent of pos- 
session. If offered for either of these 
purposes their validity must necessarily 
be liable to be assailed. In a case where 
the fact of possession is in dispute, the 
admission of the title deeds will almost 
inevitably divert the litigation from the 
mere fact of possession into the deter- 
mination of questions of title. Citing 
Winter v. Peterson, 4 Zab. 524.—Tbid. 

The place in question being situated 
on the bank of a tidal river or inlet and 
within the reach of storm tides, and 
the deed describing the property as 
extending to the top of the bank, a 
very difficult question of title was pre- 
sented which the justice’s court was in- 
competent to decide.— bid. 





Harr. 87; Campfield v. Johnson, 1 Zab. 
83 ; Dickerson v. Wadsworth, 4 Vroom 
357. Jeffrey v. Owen. 
Depue, J. 


MISCEL 


APPEAL FROM THE OYER AND 
TERMINER. 





In the State v. 
Bennett and Smith, decided June 24th, 1879, 
the Court of Errors and Appeals have held 
that a writ of error cannot issue from that | 
court to the court of Oyer and Terminer. No | 
opinion was delivered, but the reason for the 
decision was declared to be that under the 
Constitution by which the Supreme Court has 
all the jurisdiction of the King’s Bench, the | 
Supreme Court has exclusive jurisdiction on | 


appeals from all inferior courts of which the | 


Opinion by | 


Noyes and 'The State v. | 


| The deed having been produced in 
\evidence, the justice should have dis- 
‘missed the suit. Citing Messler v. 
| Fleming, 12 Vroom 108.—Jbid. 


LANY. 


| Oyer and 'Terminer is held to be one, and that 
consequently the statute of 1878, authorizing a 

| writ of error in a capital case from the Court of 

Errors alone, is unconstitutional. The act of 

1858, repealed by the Revision, directing all 
writs of error to the Oyer and Terminer to be 
issued by the Court of Errors, was also un- 
coustitutional. 

The ground taken by the counsel for the 
defence in the Noyes case, was that the Court 
of Oyer and Terminer was not originally, at 
least, an inferior court, and was not one of 
those to which the King’s Bench alone could 


ssue a writ of error. It was argued that th 
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court was originally analogous to the nisi 
prius sittings in civil cases, the records being 
kept at Trenton by the Clerk of the Supreme 
Court, and that even now it consists of all or 
any of the judges of the Supreme Court in 
connection with one or more Common Pleas 
judges. 

THE ESSEX COUNTY BAR ASSO- 

CIATION. 


A meeting of the Bar of Essex County was 
held at the Court House on Saturday, June 
14th, for the purpose of organizing a Bar As- 
sociation for the County. Caleb 8. ‘Titsworth, 
Esq., was called to the chair and Henry Young. 
Esq., was chosen Secretary. A committee 
was appointed to prepare a certificate to be 
filed according to the statute for the purpose 
of forming a corporation, and to obtain the 
signatures duly attested of the members of the 
bar who were to act as corporators, Another 
committee was appointed to prepare a draft 
of a constitution and by-laws. 
adjourned to June 21st, and on that day the 
certificate having beeu drawn and duly signed 
by the leading members of the Bar of the 
County and by all the members present it 
was ordered to be filed and the meeting ad- 
journed to the first day of the next term, the 
day fixed by statute for the first meeting of 
an association of this kind. The committee 
on constitution and by-laws was continued 
with instructions to report on that day. 


The meeting 


SUPREME COURT OPINIONS. 


Tichenor v. Hayes’ adm’rs. Demurrer to 
declaration overruled. 
C. J. 

Townsend vy. Trustees of School District, 
etc. 


Opinion by Beasley 


Action in District Court against a muni- 
cipal corporation |,eld 
Opinion by Knapp, J. 
Mayor of Jersey City v. Kline. 
constable’s bond. 
ion by Reed, J. 


not maintainable. 





Suit on} 


Demurrer sustained, Opin- | 
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Chancellor v. Hoxey. Action on bond held 
to be maintainable. Opinion by Beasley, C. J. 
State, Richey, pros. v. Collector of Bethle- 
Opinion by Scudder, J. 
Mandamus granted. 


hem. On certiorari. 

Butler v. Kitchen. 
Opinion by Dalrimple, J. 

Golden v. Knapp. Action of covenant sus- 
tained, Opinion by Beasley, C. J. 

State v. Hickling. 
acy to slander sustained. Opinion by Beasley, 


C. J. 
Gablu v. City of Elizabeth. 


set aside as defective. Opinion by Knapp, J. 

State Board of Ch. Fr. of Mercer Co. v. Pa. 
K. KR. Motion to set aside mandamus 
granted. Opini»n by Depue, J. 

State, New Jersey Southern R. R. et al. 
pros., v. Board of Railroad Commissioners. 
On certiorari, matter of tax. 
affirmed. Opinion by Depue, J. 

Adams v. Randolph. On rule to show cause. 
Rule discharged. Opinion by Woodhull, J. 

Curtis v. Rule to show cause dis- 
charged. Opinion by Reed, J. 

Lindauer v. Teeter. 


Indictment for conspir- 


Service of writ 


a] 
VU, 


Assessments 


Replevin. Record 
Opinion by Depue, J. 

Jeffrey v. Owen. 
a justice’s court. 
ion by Depue, J. 

Colton v. Bigelow. Motion to remove re- 
ceiver on supplementary proceedings denied. 
Opinion by Depue, J. 

State, Ferry, pros., v. Williams. Inspection 
of public documents. 
Opinion by Dixon, J. 

Brower v. Tichenor. Essex Road Board 
Opinion by Dixon, 4. 

State, Morris Canal, etc., Co., v. Jersey 
City, and McLaren v. McVicker, Scudder, J. 
announced would be decided during the term. 

The results reached in the following cases 
were announced by the Chief Justice : 

Young and Sandford v. Alberta. New trial. 

Hamblin vy. Elizabeth Oil Cloth Co. Ver- 
dict set aside, unless plaintiff takes #305 with 
interest. 


amended. 
Title deed as evidence in 
Judgment reversed. 


Opin- 


Mandamus granted. 


Act construed. 


Wightman v. Chandler. Statement of case 


| not sufficiently specific to enable court to an- 


State, ex rel. Strong v. Collector of Middle- | swer questions propounded. 


Mandamus allowed. Opinion 


Dulrimple, J 


sex Co. 


Cooley v. Perrine. Action for warranty of 
,horse by agent on sale. New trial ordered. 
Opinion by Dixon, J. 
Walsb. 


Opinion by Van Syckel, J. 


Evans v. Tax warrant held prior 


to execution. 


by | 


Ellis v. Conover. Judgment affirmed. 
Glennon ads. State. 
State v. Lowell. 


This opinion involves the constitutionality 


Judgment affirmed. 
Opinion during term. 


of our hawker and peddler’s act, which the 
court anpounced they held unconstitutionel. 
Coweuhoven v. Collector of Middlesex. It 








eld 


ile- 


ed. 
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raised a question as to salary of Prosecutor 
of Middlesex county. Act passed in 1878 to 
reduce salary declared void. 

State, Jersey City, Pros., v. Kearney. As- 
sessment set aside. Opinion by Depue, J. 

Brewer v. Sharp. Rule discharged. Opin- 
ion by Depue. J. 

State, Game, pros. v. Apgar. Opinion dur- 
ing term. Dalrimple, J. 

State v. Lloyd and State v. Barrow, Appli- 
cations for judgments on sciere facias on for- 
feited recognizances. Applications rejected: 
Opinion by Dalrimple, J. 

Hand v. Miskelly. Application for quo 
warranto denied with costs. Opinion by Dal- 
rimple, J. 

Stevens v. Deats et al. Default on part of 
Sheriff not established. Opinion by Dixon. J. 

Scott v. Mitchell. Judgment below revers- 
ed with costs. Opinion by Dixon, J. 

State, Kurley, pros. v. Plainfield Fire Dep't. 
Department has absolute control over disband- 
ing of fire companies. Writ dismissed. Opin- 
ion by Dixon, J. 

State, ex rel. Bolton v. Good. Leave to file 
information refused. Opinion by VanSyckle,4. 

Hildrath v. Camp. Conversion below un. 
lawful. Opinion by Van Syckel, J. 

State, Prison, Coll. v. Coll. of Orange and 
State, Smock v. Vanderveer. Opinion to be 
filed. Opinion by Van Syckel, J. 

Waudling v. Thompson. Junior judgment 
to take fund. Opinion by Knapp, J. 

State, Pa. R. R. Co. v. Leggett, Comptroll- 
er. Tax set aside. Opinion by Knapp, J. 


BOOK NOTICES. 


Reports or Cases in the Supreme Court and 
at Jaw in the Court of Errors and Appeals of 
New Jersey. by Garret D. W. Vroom, Re- 
porter. Volume XII. Part 1. 


We may be allowed to speak highly of the 
Reports of our own State if it were only that 
we may not be outdone by the journals of 
other States, for it seems to be universally 
agreed not only that the New Jersey Reports 
contain valuable decisions, but that the re- 
ports are admirably executed. The work of 
a reporter does not cousist merely in having 
the opinions copied and printed. The revis- 
ion of the opinion, the statement of the facts 
and the preparation of the syllabus, require 
jndgment and legal ability and a great deal of 
patient work. ‘The truc interpretation of an 
opinion often depends much on a full state- 





ment of the facts. The facts of the case are 
usually referred to in the opinion, but it is the 
part of a good reporter to decide whether all 
the facts on which the opinion is based have 
been clearly stated by the judge, and if not, 
to seek for them in the papers of the case and 
express them concisely in the report. This 
volume, no less than the former volumes of 
Mr. Vroom's Reports, seems to us to be en- 
tirely satisfactory in this respect. We would 
be glad, however, (and in this the lawyers 
could aid the reporter) if he would state the 
cases referred to by counsel in the argument 
of doubtful questions. The price of these 
Reports has been reduced to three dollars for 
the bound volume, or eighty-five cents for 
each of the three parts in pamphlet form. 

Reports or Cases decided in the Court of 

Appeals of the State of New York, by H. E. 

Sickels, Reporter. Vol. 29. Albany: A. 

Blecker Banks. 

The reports of the New York Court of Ap- 
peals include a larger proportion of cases in 
which points of real difficulty are determined 
than any series of reports, except, perhaps, 
the reports of the Supreme Court of the Unit- 
ed States, because the cases are all cases on 
appeal from a bench of competent judges. 

In looking over this volume we find a num- 
ber of cases of general interest, of which we 
will mention a few: Walsh v. Hartford Fire 
Ins. Co., p. 5, was an action on a fire insurance 
policy. The defence was that the premises 
had been vacant for fifteen days without the 
consent of the Company. In answer to this 
it was proved that the general agent of the 
company had given his consent, and had said 
it was unnecessary that it should be endorsed 
on the policy. ‘The policy provided that no 
such consent should be valid, unless endorsed 
on the policy and that no officer or agent 
should be held to have waived the condition 
as to consent unless such waiver were endors- 
ed on the policy. It was held that there had 
been no valid waiver or conseut and that the 
plaintiff had been properly nonsuited. S. C. 
9 Hun. 421. Reversed. 

In Lange v. Benedict, p, 12, it was held that 
a judge of a superior court or court of general 
jurisdiction is not liable for a judicial act in 
a matter within his jurisdiction, although the 
act is in excess thereof. The briefs of the 
counsel, Wm. Henry Arnoux, Esq., and B. 
F. ‘Tracy, Esqy., form a very full collection of 
authorities on the subject of jurisdiction ‘lhe 
court refer to the New Jersey case of Kempe’s 
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Lessee v. Kennedy, 5 Cranch 173, which is 
referred to in the February number of this 
JOURNAL, On page 37, in a discussion of this 
subject in connection with Martin v. Machon- 
ochie, L. R. 3 Q. B. Div. 730. Manning v. 
Keenan, p. 45, contains #history of the action 
of replevin at common law as well as under 
the New York statutes. 

Hastings v. Westchester Fire Ins. Co., p. 
144, and Ulster Co. Savings Inst. v. Leake, 
p- 161, are worth examining to learn how a 
fire insurance policy may be framed so as to 
insure the interest of the mortgagee alone and 
make him to some extent independent of the 
conduct of the owner. It is apropos to our 
remarks on this subject in connection with 
Graham v. Phoenix Ins. Co., on p. 195, supra. 

The opinion in Moore v. Mayor, etc., of 
New York, p. 238, isa careful discussion of 
the distinction between irregularity and want 
of power as affecting the liability of municipal 
corporations, and holds that although a city 
may set up its own want of power to contract 
as a defence to au action, yet as against those 
innocently dealing with it, it may be estopped 
from setting up irregularities in the exercise 
of the power conferred. 

Higgins v. Murray, p. 252, was an action to 
recover the value of some circus tents, made 
by the plaintiff according to the verbal order 
of the defendant and shipped to him C. O. D. 
to the place named by him. 
stroyed by fire en route. The defendant was 
held to be liable for the value of the tents. 
The court said that the contract being a con- 
tract for labor and materials, and not fora 
sale, was not within the statute of frauds and 
that the plaintiff having fulfilled his contract 
was entitled to the money he had earned, 
whether the title had passed or not. The 
question as to the statute of frauds was dis- 
missed with a reference to a single case in 


They were de- 


Massachusetts, and the decision is at variance 
with the latest English authorities. The re- 
sult of such a contract is undoubtedly to pass 
the title to goods, and is therefore a sale and 
seems to fall within the statute. In this case, 
if the statute were satisfied, the title would 





have passed on the shipment of the goods and 
the plaintiff would be entitled to the value. | 

In Third National Bank v. Blake, p. 260, it | 
is held that the endorsement of a promissory 
note by a married woman, expressly charging 





her separate estate with the payment of the 


| 
note, is not a mortgage in any sense, but sim- 
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ply personal security, and a national bank is 

not prohibited from taking it. 

In Sturges v. Vanderbilt. p. 384, it is held 
tliat the statute of New Jersey, P. L. 1846, p. 
17 (Rev. p. 187, Sec. 57) constituting the 
directors and managers of a corporation, upon 
its disolution, trustees of such corporation, does 
not continue its existence as cestui que trust 
and render it capable of defending in its cor- 
porate name, after the end of the period for 
which it was created. 

Woov’s CoLLyER ON THE Law OF PARTNER- 
SHIP, re-written, revised and carefully anno- 
tated, by Horace G. Wood. W. C. Little 
& Co. Albany, N. Y. 2 vols. $12.50 net. 

Riss or THE Law. Under this suggestive title 
the following are advertised by F. H. Thom- 
as & Co., St. Louis: 

DuNLAP’s ABRIDGMENT OF BLACKSTONE AND 
PLEADINGS. $1.25 net. 

Tue Law or Contracts ConpENSED, by Jacob 
Prentiss Bishop. $3.50 net. 

Tue Law or PARTNERSHIP CONDENSED, by 
Frederick Pollock. $1.25 net. 

SrepHens’ Dicest oF THE Law oF EVIDENCE. 
1.50 net. 

SrepHens’ Dicest oF CrrmtnaL Law. 
net. 

New York Court or Appgats Digest: W. C. 
Little & Co., Albany, N. Y. 3 vols. $16.50 
net. 


$2.50 


VICE-CHANCELLOR’S CALENDAR. 
JULY AND SEPT. 
f The place of hearing is Newark, at 10 4.M.. 
unless otherwise stated. | 
1, Weller v. Weil. Mr. bird, Mr. Harris. 
1, Suydam v. Blair. Mr. McDonald, Mr. 
Miller. 12 M. 
Noe, Admr., v. Miller, Exr. 
son, Mr. Stevens, 
, Smith v. Harrison. 
Harrison. 


July 
Mr. Wil- 
Mr. Sloat, Mr. 


Mr. Bradner, Mr. 


‘ 4 Zilliox v. Littell. 
Graves and Mr. Fort. 
12, Dancer v. Warwick. Mr. Robbins, 
Mr. Haight. 
‘14, Howard Savings Inst. v. Bierman. 
Mr. Colt, Mr. S. Morrow, Jr. 
15, Mut. Life Ins. Co. v. Norris. Mr. E. 


Q. Keasbey, Mr. R. 8. Green. 
| Vacation from July 16th toAug. 31st, incl. } 
Sept 9, Smith v. White. 


‘10 Pideock v. Skinner. Mr. Allen, Mr. 
Shipman. 
18, Pickel v. Pickel. Flemington. Mr. 


Bird, Mr. J. N. Voorhees. 











